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NO. PD-0799-19 

(Appellate Cause No. 13-18-00244-CR) 
 

THE STATE OF TEXAS, |  IN THE  
Petitioner,    | 
                               | 
v.                             |  COURT OF CRIMINAL APPEALS 
                               | 

SHEILA JO HARDIN, | 

Respondent.   |  OF TEXAS 

 

PETITIONER’S BRIEF 
 

TO THE HONORABLE COURT OF CRIMINAL APPEALS: 

 

Comes now the State of Texas, by and through the District Attorney 

for the 105th Judicial District of Texas, and respectfully urges this Court to 

reverse the judgment of the Thirteenth Court of Appeals in the above named 

cause for the reasons that follow: 

STATEMENT OF THE CASE 
 

 Sheila Jo Hardin was charged by indictment with the felony offenses of 

Fraud and Forgery.  (CR p. 5)  She filed a motion to suppress based on lack of 

reasonable suspicion to conduct the traffic stop during which evidence of the 

offenses in question was found (CR p. 40), which the court granted on February 

22, 2018.  (CR p.44).  

A panel of the Thirteenth Court of Appeals affirmed the trial court’s 

suppression order in an unpublished opinion on August 1, 2019.  The State did not 

file a motion for rehearing. 
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ISSUE PRESENTED 

 

GROUND ONE 

 

   The Thirteenth Court of Appeals erred in concluding that the officer 

who stopped Hardin’s vehicle lacked reasonable suspicion to stop her for 

failing to maintain a single lane by swerving into another lane, whether or 

not this movement could be done safely. 

 

STATEMENT OF FACTS 

 

 At the suppression hearing, Corpus Christi Police Officer David Alfaro, 

testified that he conducted a traffic stop on a vehicle (later identified as Ms. 

Hardin’s vehicle (RR vol. 2, p. 10)) for failing to maintain a single lane of travel.  

(RR vol. 2, p. 5-6).  Specifically, Officer Alfaro observed Hardin’s vehicle’s tires 

cross the white line and ride for a couple seconds on the other side of the lane.  (RR 

vol. 2, p. 9)  The State later played a recording of the traffic violation (RR vol. 2, 

p. 16), which was admitted into evidence as SX # 1.  (RR vol. 2, pp. 20-21)   

 After granting the motion to suppress, the trial court made written findings 

of fact, including specifically that: “The trial court finds credible the testimony of 

Corpus Christi Police Officer D. Alfaro that on April 23, 2017, he observed Sheila 

Jo Hardin’s vehicle traveling on the highway in front of him in the marked center 

lane of travel, and that he initiated a traffic stop for failure to maintain a single lane 

after he observed Hardin’s tires cross over the striped lines marking the center lane 

without Hardin signaling a lane change, although there were no other vehicles in 

the vicinity at the time or any other circumstance to suggest that this movement 
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was unsafe.”  The trial court concluded that the officer lacked reasonable suspicion 

to detain Hardin.  (1st Supp. CR p. 15) 

SUMMARY OF THE ARGUMENT 

 Failure to maintain a single lane, whether or not it can be done safely, is a 

traffic violation.  Such is the only reasonable interpretation of the Transportation 

Code provision in question. 

ARGUMENT 

 

In its opinion affirming the trial court’s suppression order, the Thirteenth 

Court of Appeals effectively concluded that failing to maintain a single lane is not 

a traffic violation for which a motorist may be stopped unless there is also evidence 

that this movement was unsafe. 

 The Transportation Code requires that an operator on a roadway divided into 

two or more clearly marked lanes for traffic: 

(1) shall drive as nearly as practical entirely within a single lane; and 

(2) may not move from the lane unless that movement can be made safely. 

 

Tex. Transp. Code § 545.060 (a). 

 

 A relatively recent plurality opinion of this Court has interpreted Section 

545.060 (a) to require an operator to comply with both subsections (1) and (2), 

such that he must “drive as nearly as practical entirely within a single lane,” 

whether or not movement between lanes may be made safely.  Leming v.State. 493 

S.W.3d 552, 559-60 (Tex. Crim. App.  2016) (Part II of the Leming opinion gained 
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only four votes and is a plurality opinion).   This Court further explained that failing 

to stay entirely within a single lane is not an offense if it is prudent to deviate to 

some degree to avoid colliding with an unexpected fallen branch or a cyclist who 

has strayed from his bike lane. Id.  

 Although plurality opinions do not constitute binding authority, they “may 

nevertheless be considered for any persuasive value they might have.”  Unkart v. 

State, 400 S.W.3d 94, 100–01 (Tex. Crim. App. 2013).  The State would suggest 

that the reasoning of the plurality in Leming is persuasive.1  Moreover, the deciding 

vote on the Court of Criminal Appeals did not clearly disagree with this reasoning, 

but rather accepted the alternative ground which justified the stop based on 

suspicion of DWI. 

 In addition to the reasons set forth in Leming, the State would suggest as 

well the following reasons for interpreting Section 545.060 (a) to require a driver 

to avoid swerving into or over lane markers, regardless of whether such swerving 

may be done safely under the circumstances. 

 In construing a statute, a Court may consider among other matters the: (1) 

object sought to be attained; and (5) the consequences of a particular construction.  

Tex. Gov't Code § 311.023.  In addition, the Court should presume that the 

Legislature intended for the entire statutory scheme to be effective.  See Tex. Gov't 

                                                           

1 The State assumes that this Court is familiar with the plurality opinion in 

Leming and sees no reason to repeat the arguments made therein. 
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Code § 311.021(2); Leming v. State, 493 S.W.3d 552, 559 (Tex. Crim. App. 2016) 

(Plurality Opinion); Mahaffey v. State, 364 S.W.3d 908, 913 (Tex. Crim. App. 

2012).   To that end, under the doctrine of in pari materia, while all parts of a 

statutory scheme on the same or similar subject should be given effect and 

construed in harmony with each other, in the event of an irreconcilable conflict a 

more specific provision should prevail over a more general one.  See Tex. Gov't 

Code § 311.026; Cheney v. State, 755 S.W.2d 123, 126 (Tex. Crim. App. 1988); 

State v. Schunior, 467 S.W.3d 79, 83 (Tex. App.—San Antonio 2015), aff'd, 506 

S.W.3d 29 (Tex. Crim. App. 2016). 

 A common sense reading of the present statute, and one consistent with the 

doctrine of in pari materia, would interpret Subsection (a)(1) to apply generally, 

and without any safe-movement exception, to all driving within a lane that does 

not involve changing or entirely leaving the lane in question, while Subsection 

(a)(2) and the safety and related signaling requirement apply only to lane changes 

or leaving the lane entirely.2 

 Specifically, the requirement in Subsection (a)(2) that a driver “may not 

move from the lane unless that movement can be made safely,” should be read to 

apply only to changing or fully leaving the lane in question, not to merely swerving 

                                                           

2 See Tex. Transp. Code § 545.104 (a) (“An operator shall use the signal authorized 

by Section 545.106 to indicate an intention to turn, change lanes, or start from a 

parked position.”). 
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into or over the lane markers. 

 The State acknowledges that, whether “move from the lane” means entirely 

moving out of the lane and into another lane, shoulder, off-ramp, or adjacent area, 

or merely moving any part of the vehicle outside, across, or into the white lines 

dividing lanes is not entirely clear from the terms used in the statute.  In the context 

of burglary and criminal trespass, a similar ambiguity concerning whether “enter” 

means a partial or entire intrusion of the body onto the property of another has been 

resolved by definitions specifically requiring partial intrusion for burglary, Tex. 

Penal Code § 30.02 (b), but intrusion of the entire body for criminal trespass.  Tex. 

Penal Code § 30.05 (b)(1).  No such definition is provided in the Transportation 

Code for “move from the lane,” and the ambiguity remains concerning whether the 

phrase requires movement of the entire vehicle out of the lane in question, or 

merely movement of any part of the vehicle into or across the dividing lines. 

 However, common sense and the statutory scheme clearly suggest that 

Subsection (a)(2) should apply only to the equivalent of a lane change. 

 If taken literally and applying both subsections to the same driving behavior, 

the statute would suggest that a driver may never move from his lane unless both 

(1) it is impractical to stay in his lane for some reason and (2) movement from the 

lane can be made safely.  But, this begs the question of when it would become 

impractical to remain in a single lane.  Surely, when the driver wishes to change 

lanes, it may still be “practical” for him to remain in the lane of travel, but does 
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this mean that he may never change lanes until some circumstance actually requires 

him to do so? (e.g., when he is in danger of running out of gas or the lane itself 

ends or merges)?  This would be an absurd reading of the statute.  A common sense 

reading, however, suggests that the requirement to drive within a single lane 

applies to the more general behavior of driving down the highway when no lane 

change is intended, while the separate requirements for safe movement from the 

lane and signaling apply to the more specific behavior of turning into another lane 

or portion of the highway. 

 In addition, drivers who are changing lanes might be expected to determine 

beforehand whether the lane change will be safe.  However, drivers swerve 

between lanes because they are not being careful and attentive in the first place.  

There is no logical reason to encourage this behavior and it would be absurd to 

ascribe a statutory intent to allow drivers to be careless and swerve between lanes, 

but only so long as they do so safely.  The prior version of the statute is illuminating 

in this regard, as it provided that “The driver of a vehicle shall drive as nearly as 

practical entirely within a single lane and shall not be moved from one such lane 

until the driver has first ascertained that such a movement can be made with 

safety.”  Tex. Rev. Civ. Stat. Article 6701d, § 60(a); Acts1947, 50th Leg., ch. 421, 

§ 60, p. 978 (“Uniform Act Regulating Traffic on Highways”) (emphasis added).  

Common sense suggests that swerving within and between lanes is not planned 

driving behavior and it would be absurd to suggest that a driver may swerve in this 
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manner if he has “first ascertained that such a movement can be made safely.”  

Changing lanes, on the other hand, is exactly the sort of planned behavior to which 

this portion of the statute logically applies. 

 Finally, the object sought to be obtained is the safe movement of traffic, but 

the majority of the rules of the road do not allow for subjective determinations 

about safe movement.  The requirements that a driver stop at a stop sign or red 

light make no provision for disregarding those devices even if the driver 

determines it can be done safely.  Likewise, lines are painted to divide the lanes 

for a purpose, and drivers are expected to abide by those lanes as best they can, 

and not to disregard them simply because they think it can be done safely.  The 

opposing construction would turn the lane markings into little more than 

suggestions rather than directives.  Moreover, the requirement for signaling an 

intention to change lanes would also be rendered largely meaningless if a driver 

could swerve back and forth across lanes without signaling. 

 The Texas Driver Handbook supports this interpretation as well (See 

Appendix I).  

In the past, this Court has considered the instructions in the Texas Driver 

Handbook as representing an administrative determination concerning otherwise 

ambiguous provisions in the Transportation Code.  See Mahaffey v. State, 316 

S.W.3d 633, 641 (Tex. Crim. App. 2010). 

Accordingly, the State would point to Chapter 5: Signals, Signs, and Markers, 
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which provides in pertinent part, as follows: 

Multi-lane Highway (Four or More Lanes) 

Do not cross the double yellow line to pass.  Stay in your lane as much as 

possible.  If you are driving slower, keep in the right-hand lane. 

 

Texas Driver Handbook, p. 36.  Notably absent is any indication that the obligation 

to “Stay in your lane as much as possible” only applies when it would be unsafe to 

swerve or drift into another lane.  The Handbook goes on to say: 

Solid and Broken Lines 

A solid yellow line on your side of the road marks a “no-passing zone.”  

Broken or dashed lines permit you to pass or change lanes, if safe. 

 

Texas Driver Handbook, p. 36.  Notably present in this admonishment concerning 

passing or changing lanes is the “if safe” qualification.  In other words, the fact 

that the Texas Driver Handbook includes the “if safe” qualification for passing and 

changing lanes, but not in connection with the general obligation to remain within 

a single lane, suggests that it applies only to the former type of movement. 

 In addition Chapter 6: Signaling, Passing, and Turning, provides in pertinent 

part as follows: 

Signaling 

A good driver always lets others know if he/she is going to turn or stop.  

Signaling communicates your intention when driving and helps other drivers 

around you to plan ahead.  A surprise move often results in a crash.  Always 

be alert, watch for others, and give signals for your movements. 

 

Always signal when you are going to: 

1. Change lanes 

…. 

 

Texas Driver Handbook, p. 41.  This admonishment against any “surprise move,” 
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and about the importance of signaling any “movement” further suggests that the 

State is correct in its interpretation of the Transportation Code to require drivers to 

avoid unsignaled “movements” out of their lanes, even when it might otherwise be 

done safely.  

For all of these reasons, the Subsection (a)(1) requirement for an operator to 

drive as nearly as practical entirely within a single lane should not be read as 

subject to a Subsection (a)(2) safe movement exception in the absence of a 

complete and properly signaled lane change. 

PRAYER FOR RELIEF 

 

For the foregoing reasons, the State requests that this Court reverse the 

judgment of the Thirteenth Court of Appeals and remand to that Court for 

proceedings consistent with the opinion. 

Respectfully submitted, 

 

/s/ Douglas K. Norman 
  _ 

Douglas K. Norman 

State Bar No. 15078900 
Assistant District Attorney 
105th Judicial District of Texas 
901 Leopard, Room 206 

Corpus Christi, Texas 78401 
(361) 888-0410 
(361) 888-0399 (fax) 
douglas.norman@nuecesco.com 
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RULE 9.4 (i) CERTIFICATION 

In compliance with Texas Rule of Appellate Procedure 9.4(i)(3), I 

certify that the number of words in this brief, excluding those matters listed 

in Rule 9.4(i)(1), is 2,088. 
 
/s/ Douglas K. Norman 
  _ 

Douglas K. Norman 
 

 

CERTIFICATE OF SERVICE 
 

This is to certify that, pursuant to Tex. R. App. P. 6.3 (a), copies of this 

brief were e-served on October 4, 2019, on Respondent's attorney, Mr. Donald B. 

Edwards, at mxlplk@swbell.net, and on the State Prosecuting Attorney, at 

Stacey.Goldstein@SPA.texas.gov. 

. 

/s/ Douglas K. Norman 
  _ 

Douglas K. Norman 

 

 

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX I. 

Texas Driver 

Handbook 

Excerpts 
















